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Discretionary Punishment by Imprisonment: Its Nature and
Ruling
Yusuf bin Atig bin Misfer Al-Atiq Al-Dosari
Department of Comparative Figh, Higher Institute of Judiciary,
Imam Muhammad bin Saud Islamic University, Kingdom of Saudi
Arabia
E-mail: YAALDAWSARI@imamu.edu.sa
Abstract:
Islamic law prescribes a variety of punishments for offenses and
violations. Some punishments are fixed and explicitly determined
in the Shariah, such as the penalties for crimes like adultery and
theft, where no modification or alteration in the prescribed
punishment is allowed.
However, other punishments are left to the discretion of the judge,
who acts on behalf of the ruler in disciplining offenders. This
category of punishment is known as Tazir, which has established
legal principles and guidelines.
This research aims to analyze one of the most common forms of
discretionary punishment—imprisonment. The study explores:The
concept and nature of imprisonment as a form of Tazir. The legal
foundation for its legitimacy. Supporting evidences from the
Quran, Sunnah, and the practices of the Sahabah (Companions of
the Prophet, may Allah be pleased with them). References from the
four major Islamic schools of jurisprudence (Hanafi, Maliki,
Shafi‘1, and Hanbali).
The results were: 1- That imprisonment is a form of permissible
punishment. 2- That the reality of imprisonment is restriction, and
the opposite of freedom, so its meaning includes everything that
hinders a person and his actions. It is not limited to imprisonment
inside a building only, and it has multiple, unlimited forms, so its
meaning includes: imprisonment, exile, exile, arrest, captivity,
confinement, restriction, and other multiple meanings. 3- That
imprisonment is agreed upon as permissible by scholars, as it is
indicated by: the Qur’an, the Sunnah,
Keywords: Definition of Tazir, ruling on Tazir, Nature of
imprisonment, Elements of Tazir by imprisonment,
Types of Tazir by imprisonment.
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aharas almasadir walmarajie

1. alquran alkarim.

2. 'ahkam alqurani, ‘ahmad bin eali 'abu bakr alraazi
aljasas alhanafii, t eabd alsalam muhamad eali shahin,
dar alkutub aleilmiat bayrut, tal, 1415h.

3. ‘ahkam alqurani, lilgadi 'abi bakr bin alearabii, taeliq
muhamad eabdalqgadir eataa, dar alkutub aleilmiati,
bayrut, t 3, 1424h.

4. alaistidhkari, 'abu eumar yusif bin eabdallah bin
eabdalbir alqurtubi, tahgiqu: salim eataa, wamuhamad
mueawad, dar alkutub aleilmiati, bayrut, t 1, 1421h

5. al'iinsaf fi maerifat alraajin min alkhilafi, eali bin
sulayman almardawi, dar ‘ithya' alturath alearabii, ta2.

6. badayie alsanayie fi tartib alsharayiei, ‘abu bakr bin
maseud alkasani, dar alkutub aleilmiati, ta2, 1406hi.

7. alibayan fi madhhab al'iimam alshaafieayi, yahyaa bin
‘abi alkhayr bin salim aleumrani, t gasim muhamad
alnuwri, dar alminhaji, jida.

8. albyan waltahsili, muhamad bin ‘ahmad bin rushd
alqurtibi, t du. muhamad hajiy wakhrun, dar algharb
al'iislamii, bayrut, 1408 hi.

9. tabsirat alhukaam fi ‘'usul al'agdiat wamanahij
al'ahkami, li'iibrahim bin farhawna, maktabat
alkuliyaat al'azhariati, t 1, 1406hi.

10. altaerifati, ealiun bin muhamad aljirjani, dar alkutub
aleilmiat bayrut, tal, 1403hi.

11. tahadhib sunan "abi dawud, muhamad "ashraf bin ‘amir
aleazim abadi , dar alkutub aleilmiati, bayrut, ta2,
1415 hi.

12. aljamie almusnad alsahih almukhtasar min ‘'umur rasul
allah salaa allah ealayh wasalam wasunanuh
wa'ayaamuh (shih albukharii), muhamad bin ‘iismaeil
‘abu eabdallah albukhari, t muhamad zuhayr bin nasir
alnaasir, dar tawq alnajati, tal, 1422h.

13. aljamie li'ahkam alquran (tafsir alqurtibii), muhamad
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bin 'ahmad alqurtubi, t 'ahmad albarduni, wa'iibrahim
‘atfish, dar alkutub almisriatu, algahirati, ta2, 1384hi.

14. alhabs alaihtiatiu fi mizan alfigh al'iislamii, lilbahith
du. muhamad eali eakaaz, bahath manshur fi majalat
dar al'iifta’ almisriati, almujalad althaani, aleadad
alsaadisi, 'uktubar 2010m.

15. hukum alhabs fi alsharieat al'iislamiati, muhamad bin
eabdallah al'ahmada, risalatan eilmiatun, jamieat
almalik eabd aleaziza, kuliyat alsharieati, 1399h.

16. alkhulasat fi ‘ahkam alsijn fi alfigh al'iislamii, eali bin
nayif alshahud, ta2, 1433hi.

17. aldhakhirati, '‘ahmad bin ‘iidris bin eabd alrahman
almaliki alshahir bialgarafi, t muhamad haji, wakhrun,
dar algharb al‘iislamii, bayrut, tal, 1994m.

18. rudat altaalibin waeumdat almuftina, yahyaa bin
sharaf alnawawi, t zuhayr alshaawish, almaktab
al'iislamia, bayrut, ta3, 1412h.

19. sunan abn majah, ‘abu eabd allh muhamad bin yazid
algizwini, t shueayb al'arnuuwt, wakhrun, dar alrisalat
alealamiati, tal, 1430 hu.

20. sinan 'abi dawud, sulayman bin al'asheath bin ‘iishaq
bin alssijistany, t muhamad muhyi aldiyn eabd
alhamid, almaktabat aleasriatu, bayrut.

21. sunan altirmidhi, muhamad bin eisaa altirmadhi, t
‘ahmad muhamad shakiri, maktabat wamatbaeat
mustafaa albabi alhalbi, masr, ta2, 1395h.

22. alsunun alsughraa lilnisayiyi, ‘ahmad bin shueayb bin
eali alkhirasanii alnasayiyi, t eabd alfataah ‘abughdat,
maktab almatbueat al'iislamiati, halba, ta2 , 1406hi.

23. alturug alhakamiatu, muhamad bn 'abi bakr abn giam
aljawziati, maktabat dar albayani.

24. talabat altalabati, eumar bin muhamad alnusfii,
almatbaeat aleamirati, 1311hi.

25. alfatawaa alkubraa, 'abu aleabaas 'ahmad bin eabd
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aleilmiati, tal, 1408hi.

26. fath albari sharh sahih albukhari, lieabdalrahman bin
rajab alhanbali, tahqig jamaeat min almuhagigin
mahmud shaeban eabdalmagsud wakhrun, maktabat
alghuraba' al'athariati, almadinat alnabawiati, t 1,
1417h.

27. alfigh al'iislamii wa'adlatihu, li 'u.d. wahbat bn
mustafaa alzuhayli, dar alfikri, dimashqa, t 12, bidun
sanat tibaeatin.

28. alfigh almuyasar fi daw' alkitaab walsunati, majmueat
mualifina, majmae almalik fahd litibaeat almushaf
alsharifi, tabeat 1424h.

29. alkafi fi figh al'iimam 'ahmadu, eabd allh bin ‘ahmad
bin muhamad bn gadamata, dar alkutub aleilmiati, tal,
1414hi.

30. alkafi fi figh 'ahl almadinati, yusif bin eabd allah bin
muhamad bin eabd albar, t muhamad muhamad
almuritani, maktabat alriyad alhadithati, alrayad, ta2,
1400h.

31. kshaf alginae ean matn al'iignaei, mansur bin yunis
albuhuti, dar alkutub aleilmiati.

32. lisan alearbi, muhamad bin makram abn manzur
al'iifriqii, dar sadir, bayrut, ta3, 1414hi.

33. almabsuta, muhamad bin ‘ahmad alsarukhsii, dar
almaerifati, bayrut, 1414h.

34. majmue alfatawaa, 'ahmad bin eabd alhalim bin
taymiatin, jame eabd alrahman bin muhamad bin
gasimi, majmae almalik fahd litibaeat almushaf
alsharifi, almadinat alnabawiati, 1416hi.

35. almajmue sharh almuhadhab ((mae takmilat alsabaki
walmutiei)), muhyi aldiyn yahyaa bn sharaf
alnawawii, dar alfikri.

36. mukhtar alsahahi, muhamad bin 'abi bakr bin eabd
algadir alhanafii alraazi, t yusif alshaykh muhamad,
almaktabat aleasriati, bayrut, ta5, 1420h.
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37. almudawanata, malik bin 'anas bin malik bin eamir
al'asbihi, dar alkutub aleilmiati, tal, 1415hi.

38. alimustadrak ealaa alsahihayni, muhamad bin eabd
allah alhakim, t mustafaa eabd algadir eataa, dar
alkutub aleilmiati, bayrut, tal, 1411h.

39. alimustadrak ealaa majmue fatawaa shaykh al'iislami,
muhamad bin eabdalrahman bin gasimi, altabeat
al'uwlaa, 1418hi.

40. msnid al'iimam ‘ahmad bin hanbul, 'abu eabd allah
‘ahmad bin muhamad bin hanbal, t shueayb
al'arnawuwt, waeadil murshidi, wakhrun, ‘iishrafi: d
eabd allah bin eabd almuhsin alturki, muasasat
alrisalati, tal, 1421 h.

41. almisbah almunir fi gharayb alsharh alkabira, 'ahmad
bin muhamad bin ealii alfiuwmi, almaktabat aleilmiati,
bayrut.

42. almutalae ealaa 'alfaz almuganaea, muhamad bin 'abi
alfath bin "abi alfadl albaeli, t mahmud al'arnawuwta,
wayasin mahmud alkhatibi, maktabat alsawadi, tal,
1423hi.

43. maealim altanzil fi tafsir alqurani, alhusayn bin
maseud bin muhamad albaghui, t eabd alrazaaq
almahdi, dar ‘iihya' alturath alearabi, bayrut, tal,
1420h,

44. maealim alsanan, 'abu sulayman hamd bin muhamad
alkhataabi, almatbaeat aleilmiati, halaba, t 1, 1351hi.
45. almighni, eabd allh bin 'ahmad bin muhamad bn

gadamata, 1388hi.

46. magayis allughati, '‘ahmad bin faris bin zakaria, t eabd
alsalam muhamad harun, dar alfikri, 1399hi.

47. muasueat al'iijmae fi alfigh al'iislamii, majmueat
bahithina, dar alfadilat lilnashr waltawziei, alriyad,
altabeat 1,1433h.

48. almawgie al‘iiliktiruniu  wakibidia almawsueat
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