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The nature of legal Protection of Consumers
electronically from the prohibition of exemption from
the contractual responsibility and other terms of abuse (
comparative study )
Marwa Mohamed Alessawi
Department ; Acts and Rules « faculty of Sharia « and
Islamic studies « Quosayem university « Kingdom of Saudi
Arabia
Abstract :
The contract has special difference from other provisions in
which one of them is the consumer, as he cannot be able to
make an accurate focus of the product which will be
contracted, so according to the much description made by
the vendor of accuracy and integrity , that will justify
specifically of the consumer focuses to provide him/her
with a license to return back in the contract, during the
period of the contract that will be counted from the date of
receiving the goods , as mostly the contracts are result of
the negotiations , therefore the negotiation period could be
prolonged till the final negotiation made to sign the contract
as in other case that ends with no deals , but the important
thing either a signing a contract or not, the negotiation made
and other discussion handled among the parties regarding
the terms and conditions are a center for an allowance to
another discussions ,
This ideal picture is not currently reflecting the real and
current circumstances , as rarely we can find that the work
gets agreed among the parties but in many cases are
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imbalanced as accordingly one of them shall be more

economically put some terms and condition weighty VS the
other party.

Keyword : Protections . Electronic consumer ( E:

consumer) « Contractual responsibility < Abuse
of terms and conditions
exemption

« Prohibition of
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Voir: Cassvan, Des clauses de non-responsabilité, (\)
thése, Paris, 1929, p. 245.

Larticle 1174 du code Francois dispose que “ Toute obligation est (Y)
nulle, lorque’elle a été conractée sous une condition potestative de

la part de celui qui s’oblige”.

Roche Gabrielle, les clauses d’exonération de la responsabilité (V)

civile, thése 1950 Grenoble, p. 158.
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Cour d’appel de Paris 14 Aodt 1874, SIERY 1847 — 11 - 12. (V)

Voir Cour de Cassation Civile 1860 — 1 — 899, 26 Mars 1860 — (V)
SIERY.

Voir Cour de Cassation Civile, 29 Mai 1866 — Dalloz 1867 — 1 — (¥)
328.

Voir Cour de Cassation Civile 26 Janvier 1859 — SIERY 1859 - 1 (i)
- 316.

Voir Cour de Cassation Civile, 29 Mai 1866 — Dalloz 1867 — 1 — (0)
328.
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Voir Cour de Cassation Civile, 14 Juin 1874 — SIERY 1875 — (V)
1 - 32.

Voir, Boutaud, Des clauses de non — respensobilite et de (Y)
I’assurance de la responsabilité des Fautes, thése, Paris, 1892, p.

145.
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En ce sens regardez ces ourages suivants, planiol et Ripert et (\)
Boulanger, Traité étémentaire de droit civil. 4 éme éd, 1959., et

Boutaud, op. cit, p. 155 et seq.

Voir Boutaud, thése precitée, p. 165, IL disait qu” “IL n’ y a pas (Y)
une différence profonde entre I’assurance des fautes et la clause
d’exoneration de la responsabilité, que ont I’une et I’autre, pour
effet de faire supporter par I’un, des fautes commises par un autre
... Il reste Toujours que la Faute n’est pas supportee par celui qui

[’a commise”.

Voir Carbonier, Droit civil, Tome: TV, les obligations, p. 298. (Y)
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Cour Cassation Civile, 14 Mars 1977 et Cour Cassation civile, 9 (V)
décembre 1986, Bull civile — | — No. 284 et cour Cassation

commerciale, 3 décembre, 1989, Bull. Civile No. 289.
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limabadi ruma alyunidrua almutaealiqat bieuqud altijarat
alduwaliati, dar alnahdat alearabiati, dun dhikr dar
liinashri.

- d. 'ahmad 'abu alwfa, alwasit fi alganun alduwalii aleama,
dar alnahdat alearabiati, altabeat alkhamisat 2010.

- d. 'ahmad alsayid sawaa, alwasit fi sharh qanun
almurafaeat almadaniat  waltijariati, dar alnahdat
alearabiati, 2001.

- d. 'ahmad eawad bilali, mabadi ganun aleuqubat almisrii
(algism aleami), dar alnahdat alearabiati, 2011.

Yy




= S 3R 5 gyl Jo M1 sl B £ (i Vg A ) Dkl £ 2y B ) o D ¥ el yubd) Al Alime =——=
e Uil 1o il g A uial] D] o s N1 s (3 (9 ASDIH g Futlaced g ) ) e

d. 'ahmad makhluf, mafhum shart aistiglal shart altahkim

fi euqud altijarat alduwaliati, magal dimn majmueat dirasat

ganuniat fi altahkim altijarii alduwaliu, ‘aemal muhdaatan
ilaa rawj alfaqgih da. muhsin shafigi, dar alnahdat

alearabiati, 2002.

- d. 'iismaeil yusif hamdun, himayat almustahlik fi altaeaqud
al'iilikturunii almisriat lilnashr waltawziei, 2018.

— du. alsayid eid nayil, alwajiz fi ganun aleamal ragm 12
lisanat 2003, dar alnahdat alearabiati, 2012.

— du. alsayid muhamad alsayid eumran, himayat
almustahlik 'athna’ takwin aleaqd (dirasat mugaranatin)
mae dirasat tahliliat watatbiqiat lilnusus alkhasat bihimayat
almustahliki, dar munsha'at almaearif bial'iiskandariat —
masr, dun dhikr tarikh lilnashri.

— du. tharwat bidiwaa, tadrij algararat al'iidariat wamabda
alshareiati, dar alnahdat alearabiati, 2002.

— d. husayn eabd allah eabd alrida alklabi, aikhtilal
altawazun aleagdaa alnaajim ean alshurut altaeasufia
(dirasat mugaranati), kuliyat alhuquq - jamieat baghdad,
dun dhikr tarikh lilnashri.

— di. jalal aleadwaa, ganun aleumla, dun dhikr dar watarikh
lilnashri.

- du. jamal mahmud eabd aleaziza, alailtizam
bialmutabagat fi eaqd albaye alduwlii lilbadayiea, dun
dhikr dar liinashri, 1997.

— d. jamil alshargawi, nazariat butlan altasaruf alganunii fi
alganun almadanii almisrii, dar alnahdat alearabiati, 1999.

— d. hasan eabd albasit jamiei, alhimayat alkhasat lirida'

almustahlik fi euqud alaistihlaki, matbaeat alnashr

aldhahabii — algahiratu, 1996.
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- d. husayn almahi, alganun albahriu, dar 'am alquraa «
1992.

— d. hamd allah muhamad hamd allah, himayat almustahlik
fi muajahat alshurut altaeasufiat fi euqud aliaistihlaki, dar
alfikr alearabii bialgahirati, 1997.

— da. rajab karim eabd allaahi, almadkhal lileulum alganunia
(aljuz' al'awal nazariat alganuna), dun dhikr dar lilnashri,
2016.

— du. sahar eabd alsataar 'amam yusif, almahakim
alaigtisadiat fi alganun almisrii, dar alnahdat alearabiati,
2008.

— mustashar duktur/ saraa mahmud siamu, sinaeat altashrie
(alkitaab al'awal almaeayir alhakimat Iiltashriei), dar
alnahdat alearabiati, 2015.

— d. sulayman muhamad tamawaa, alnazariat aleamat
lilgararat al'iidaria (dirasat muqaranati), matbaeat jamieat
eayn shamsuna, altabeat alsaadisati, 1991.

— di. sulayman margas, alwafiu fi sharh alganun almadanii
(fi aleugud almusamaati) almujalad al'awal (albiea),
matbaeat alsalam bishubra — algahiratu, 1990.

— da. sharif sayid kamil, sharh ganun aleuqubat (algism
aleama), dar alnahdat alearabiati, 2017.

— da. eatif muhamad alfugaa, alnaql albahriu lilbadayie (fi
zili ganun altijarat albahriat almisrii ragm 8 lisanat 1990
waitifagiat al'umam almutahidat linagl albadayie bialbahr
lieam 1978 — qawaeid hamburj), dar alnahdat alearabiati,
2008.

— da. eatif eabd alhamid hasan, himayat almustahliki,
alhimayat almadaniat lilmustahlik min alshurut altaeasufiat
fi euqud aliidheani, wafi aleuqud almubramat bayn
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almihniiyn waghayr almihniiyn ‘'aw almustahlikina, dar
alnahdat alearabiati, 1996.

- d. eumar muhamad eabd albagaa, alhimayat aleaqdiat
liimustahlik ~ (dirasat  muqgaranat bayn alsharieat
walganuni), munsha'at almaearif bial'iiskandariati, 2008.

— d. eabd alrazaaq alsanhuri:

* sharh alganun almadanii, aljuz' al'awala, 'iisdar nadaa
qudat masr, 2008.

* sharh alganun almadnii, aljuz' althaani, ‘iisdar nadaa
qudat masr, 2008.

* sharh alqganun almadanii, aljuz' altaasie, ‘iisdar nadaa
qudat masr, 2008.

— al'ustadh/ eabd allah husayn ealaa mahmud, himayat
almustahlik min alghishi altijarii walsinaeii (dirasat
muqgaranat bayn dawlat al'iimarat alearabiat walduwal
al'ajnabiati), dar alnahdat alearabiati, 2002.

— da. eazmi eabd alfataah eatiat, tasbib al'ahkam wa'aemal
alqudat fi almawadi almadaniat waltijariati, dar alnahdat
alearabiati, 1997.

— du. fathi walaa, alwasit fi ganun alqudaat almadani, 'iisdar
maktabat rijal algada' almisrii, 2008.

- d. kawthar saeid eadnan, himayat almustahlik
al'iilikturunii, dar aljamieat aljadidi— al'iiskandiriati, 2012.
— d. majid raghib alhulu, algararat al'iidariata, dar aljamieat

aljadidat — al'iiskandiriat, 2009.

— d. muhsin shafiqi:

+ aitifagiaat lahay lieam 1964 bishan albaye alduwalii
limanqulat almadiya (dirasat fi qanun altijarat alduwaliati),
muhadarat 'ulqiat ealaa talbat diblum alganun aleami.
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« atifagiat al'umam almutahidat bishan albaye alduwilii
liibadayiea, dar alnahdati, 1988.

- d. muhamad budalaa, mukafahat alshurut altaeasufiat fi
aleuqudi, matbaeat dar alfajr waltawzie algahirati, 2007.

- d. muhamad eabd alshaafaa ‘iismaeil, al'iielanat altijariat
alkhadieat wamadaa alhimayat alati yakfiluha almusharie
aljanayaa lilmustahliki, dar alnahdat alearabiati, 1999.

- d. muhamad almarsaa zahrata, alhimayat almadaniat
litijarat  al'iilikturunia (aleiqd al'iilikturunii - al’iithbat
al'iilikturuniu - almustahlik aI'iiIikturuniu), dar alnahdat
alearabiati, 2008.

- d. muhamad hasanin eabd aleali, mabadi alganun
al'iidari, dar alnahdat alearabiati, 2011.

— d. mahmud samir alsharqawi:

« alganun albahriu, dar alnahdat alearabiati, 1992.

* munazamat altijarat aldawliat waltamwil alduwali, dar
alnahdat alearabiati, 1997.

+ aleuqud altijariat alduwlia (dirasat khasat lieaqd albaye
aldawlii lilbadayiei), dar alnahdat alearabiati, 2002.

— da. mahmud sharif bisyuni, almahkamat aljinayiyat
aleiragiat almukhtasat bialjarayim dida al'iinsaniati, dar
alshuruq algahirati, 2005.

— du. mahmud eatif albanaa, alragabat alqadayiyat lilwayih
al'iidariati, dun dhikr dar lilnashri, 1997.

— d. mahmud najib husnaa, sharh ganun aleugubat (algism
aleamu - alnazariat aleamat lileuqubati), dar alnahdat
alearabiati, 2016.

— d. mustafaa 'ahmad 'abu eamrw, alailtizam bial'iielam fi
euqud alaistihlak (dirasat fi alganun alfaransii waltashrieat
alearabiati), dar aljamieat aljadidat - al'iiskandariat, 2010.
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- d. mustafaa kamal taha, algqanun albahrii, muasasat
althagafat aljamieiat — al'iiskandiriat, 1982.

- d. muetaz nazih muhamad alsaadiq almahdaa,
almutaeaqid almuhtarif (mafhumihi, altizamatihi,
wamasyuwliatahu), dar alnahdat alearabiati, 2009.

- d. munaa ‘'abu bakr alsidiyq, alailtizam bi'iielam
almustahlik ean almuntajati, dar aljamieat aljadidat -
al'iiskandiriat, 2003.

— da. nidal ‘iismaeil birahma, 'ahkam euqud altijarat
al'iilikturuniati, dar aljamieat aljadidati, 2002.

- d. nazih muhamad alsaadiq almahdaa, alialtizam qabl
altaeaqudaa bial'iidla’ bialbayanat almutaeagad bialeaqda,
dar alnahdat alearabiati, 1996.

b— mutamarat wanadawat

— du. samihat alqgilyubaa, ghishu al'aghdhiat wahimayat
almustahliki, muasafat aljawdat fi almuntajat alghidhayiyat
waldawayiyat wasiasat himayat almustahliki, maqal
manshur fi kitab yatadaman 'aemal almutamar aladhi
aineagad fi algahirati, fi alfatrat min 27 mas 'illaa 'awal
‘abril 1993.

— d. nuraa hamd Kkhatiru, eard wataeliq ealaa qanun
himayat almustahlik al'iimarati, waragat eamal mugadimat
lilaa nadwat himayat almustahlik alati nazamatha kuliyat
alganun jamieat al'iimarat bialtaeawun mae ghurfat tijarat
wasinaeat dubay wawizarat alaigtisadi, fi alfatrat min 23 —
24 'uktubar 2007.

ji—duryat:

- d. 'lismaeil muhamad almuhagiraa, alhimayat alganuniat
lieadim alkhibrat min alshurut altaeasufia (dirasat fighiat
gadayiyat muqgaranatan), bahth manshur fi majalat
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alhuquq — tasadar ean majlis alnashr aleulmaa bialkuayt
— aleadad alraabie disambir 2006.

da. eadnan 'iibrahim sarhan, fikrat almahnaa (almafhum

walaineikasat alqanuniatu), bahath manshur fi majalat
alhuquq lilbuhuth alganuniat walaiqgtisadiat — tasdir ean
kuliyat alhuquq jamieat al'iiskandariat — aleadad al'awal
lisanat 2003.
- d. muhamad 'iibrahim bindari, nahw mafhum ‘'awsae
lihimayat almustahlik fi eaqd al'idhean (dirasat mugaranat
fi alganun almisrii wal'iimaratii walfaransii), maqal
manshur fi majalat al'amn walganun - tasdir ean kuliyat
alsharieat walganun - jamieat al'iimarat alearabiat
almutahidati, aleadad al'awla, 2000.
d. yusif shandi, almafhum alganun lilmustahlik (dirasat
tahliliat muqgaranatan), bahth manshur bimajalat alsharieat

walganun - tasadar ean kuliyat alganun bijamieat
al'iimarat alearabiat — alsanat alraabieat waleishruna,
aleadad alraabie wal'arbaewn — 'uktubar 2010.

d- rasayil dukturah

— da. badiriat jasir alsaalih, alsultat allaayihiat fi majal
tanfidh alqawanini, risalat dukturah mugadimatan likuliyat
alhuqug jamieat algahirati, 1976.

du. khalid eabd alhamid, fasikh eaqd albaye alduwlii
liibadayie wfgaan liaitifagiat fiyinaa lieam 1980, risalat
dukturah mugadimatan likuliyat alhuquq jamieat algahirati,
2000.

da. rida muhamad ‘iibrahim eubayd, alailtizam bialtaslim fi

alganun almuahad lilbaye alduwalii lilbadayiea, risalat
dukturah mugadimatan likuliyat alhuquq jamieat algahirati,
1979.
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