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Similarities and differences between the Scottish
consensus and the companion's statement
Comparative study

Hassan bin Hamed Al-Osaimi
Department of Fundamentals of Jurisprudence - Faculty of
Sharia and Islamic Studies at Umm Al-Qura University in
Makkah - Saudi Arabia
Email: hhosimi@uqu.edu.sa
Abstract

The research is a study the role of the jurisprudential
consideration of tacit consensus and the opinions of the
Companions of the Prophet Muhammad in the formulation
of Islamic law, and the commonalities of and differences
between both of their applications. Scholars of Islamic
jurisprudential philosophy have differed as to the precise
definition of tacit consensus; some claim that only
occurrences of tacit consensus among companions of the
Prophet Muhammad were legally binding while others
maintain that the tacit consensus of the Islamic scholars of
any generation must be considered for legislation. The
primary conclusion of this study is an affirmation of the
validity of the opinion that tacit consensus as a valid source
of legislation in Islam may occur at any time in history.
Other findings include an emphasis on the importance of
identifying who is considered to be a companion of the
Prophet and that the commonalities between the precedences
of tacit consensus and the opinions of the companions of the
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Prophet include synonymous usages in terms of the origins
and applications of jurisprudential evidences, what is inferred
by their considerations, and their both being mentioned as
premises in the classical books of Islamic law, as well as a
discussion of the priority of consideration of these sources of
jurisprudence as they relate to the consideration of analogous
inference. The research identified several differences
between the precedence of tacit consensus and the opinions
of the companions of the Prophet as they relate to legislation
in Islamic law, which include the prevalence of their citations
as premises, various opinions regarding the period in history
when they are considered to be valid sources of legislative
consideration, cases of issuing verdicts contrary to either one,
and the validity of discounting either precedent when issuing
verdicts .

Keywords: Scottish consensus - companions ’sayings -

Fundamentals of Jurisprudence - comparison.
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