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Penal Clause in Islamic Jurisprudence
Mohammad Belyah Hamad Alajmi

Islamic Sharia Department, Faculty of Basic Education, The
Public Authority for Applied Education and Training, Kuwait.
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Abstract:

The current study aimed at explaining what is meant by the penal
clause, its characteristics and types, in order to be illustrated in the
view of the Islamic jurisprudence. Furthermore, the study sought
to overview the formal legal opinion of the penal clause and
verify the opinion of the International Islamic Jurisprudence
Council on such issue and the main principles. The study adopted
the analytical method as it analyzed the opinions of the
contemporary jurists and their sayings and evidence in such
matter in preparation for a clear indication of the most acceptable
of such opinions, as well as the opinion of the Council and the
origins on which such opinions were based. The study adopted a
unified method in writing as used in writing the comparative
scientific research. The results of the study revealed that the penal
clause differs from the sale of the deposit and the penal clause for
delay in handing over the substance is not permissible, because it
is a debt, and it is not permissible to stipulate an increase in debts
on delay, because it is explicit interest without dispute. The judge
has the right to amend the penal clause whenever he deems it is
unfair to one of them, because the basic principle is that the
damage occurred based on the fault of the debtor. The penal
clause binds to the procrastinating debtor who caused the damage
to the creditor due to failure or delay in carrying out the work he
committed .

Keywords: penal clause- contemporary jurists- procrastinated
debtor- sale in deposit, International Islamic
Jurisprudence Council.
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